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 “WATER TAP AGREEMENT

HIS AGREEMENT, entered into by and between the TOWN OF
NEW CASTLE, COLORADO (hereinafter the "Town®) and THREE ELK RUN,

LLC (hereinafter "Three ElK Run");

WITNESSETH:

WHERE2S, the Town operate a‘municipal water supply system
and by ordinance may supply water available to water users located
outside .of the Town limits; and '

WHEREAS, Three Elk Run desires to obtain water service
from the Town for a subdivision consisting of fouwrtean (14) lots
which wiil be located on the property as describsd -in Exhibit.A
whizh is attached i:ereto and incorpezati- i herein by this reference
(hereinafter "Three Elk Run Subdivisiuz™) which is located ouiside
of the boundaries -  “the Town; and - o ' '

WHEREAS, the parties desire to express their agreement on
the payment of water tap fees, the installation of a tap te the
Town’s water system, and the Town’s regulation and requirements

surrounding such tap and water service.

NOW, THEREFORE, for and in consideration of the mutuni
poomises and covenants contained herein, the parties agree as
follows:

1. MM;MWMM&BM Three
Elk Run mekes the following representations,';covenants and
warranties to the Town: E o L

L. Three Elk Run is the fee owner quthe property
and has good, marketable -and indefeasible titla to the property,

subject to any mortgage, covenants, deeds of trust or ‘easements now
or hereafter affecting the propéerty. o '

B. Three Elk Run has the full right, .power and

suthority to enter into, perform and observe this Agreement.

c. To the best of Three .Elk Run’s ~knowledge,
neither the executionAOflthis;Agreement,fthg_qonsummdpidn'Of;the
transactions contemplated hereunder, nor the fulfillment of or the
cernpliance with the terms and conditions of this Agreeément by Three
Elx Run will conflict with, or result in; aﬂbﬁéach?offény,téfms;
conditions or pfovisions}of,'or;céfstitutema*ﬁeféqlt_hpdeff or
result in the imposition ‘of 3anY‘=prOhibited,51ieh;'Téhh?§é~fOf
en-unbrance of any nature under any. agreement, - instrument,

in“enture or judgment,vo:der or decrse-of any court to which Three




" El1k Run is a party or by which Three Elk Run or the property are
bound.

D. The covenants, obligations, teias, ~owditicans
ard provisions set forth in this Agreement shall be construed as
and during the term of this Agreement shall remair., covenani.

running with the property.

o E. Subject tec the provisions of this Agreement, if
g Three Elk Run fails to satisfy, keep or perform any obligation,
e covenant or agreement contained in this Agreement accoraing to its
L terms, the Tow: may take or cause toc be taken such action as it
SIS deens necessary to enforce the performance of such covenants and
' agreements, and any sums advanced or expenses incurred by the Tcwn
in connection therewith, including attorneys’ fees, shall becone
due immediately without notice and shall bear interest at an annual
percentage rate equal to two percent (2%) above the net effective
interest rate then paid by the Town on its outstanding bond

indebtedinss.’

2. Purchase of Tap. Three Elk Run shall purchase
fourteen (14) water taps from +he Town’s municipal water supply
system in order to obtain water service for its residence(s).
Three Elk Run agrees to pay all applicable tap fees as established
by Town ordinance in effect upon execution of this Agreement in the
amount of $2,500.00, which amount shall remain fixed for a pericd
of three (3) years and &t the expiration of the three (3) year
period, the tap fees shall reflect the current rate; without
additional tap fee payment to the Town to maintain, operate, use,
repair, enhance or replace its water supply system or to acquire
additional water rights, water storage diversion or delivery
structures, other than the construction made by Three Elk Run tc
the Elk Creek Area Water System, as provided under separate

contract between the parties.

3. . The Town agrees to provide water
service to Three Elk Run for the residences subject to the terms
and conditions as more fully set -forth herein. Three Elk ‘Run
acrees that all watcr supplied to it through'the Town’s municZipal
water supply system shall be for ordinary residential uses only,
including outside lawn and garden irrigation of ‘an area not to
evceed 3,000 square feet per lct. Three Elk Rua further agrees
that it shall not use water supplied under this 'Agreement’ for
waterina of livestecck or domestic animals other than those domestic
animals allowed by Town ordinance for a single family residence
located within Town boundarie' - Violation;of.this,restri¢t£§n
shall subject the Purchaser to vy nalties as established by the Town
ardinances then in effect. S o i

4. Meters and Water Fees. Tkree Elk Run_shﬁll iﬁéﬁéll
at i:s own -ost and expense a water meter to the specifications
acceptaple to the Town at the time of connection of each lot to the
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Town’s water system. Three Elk Run shall maintain such in good
working order at all times. Three Elk Run shall pay fees and
charges for the use of water as established by Town.ordinances from
time to time, and according to payment schzdules contained therein.

5. Connection charges. Notwithstanding payment by
Three Elk Run for the system development fees required to be paid
her=under, the Town may, prior to Three Elk Run making physical
connection of any such tap to the water system, impose reasonable
charges for any labor and materials supplied by the Town that may
be required to make such physical connection.

6. Wa*er_ Rationing. In the event of shortage, Three
Elk Run herc¢.y ackuaowledyes and agrees that the water supply to the
subdivision may be rationed or curtailed by the Town. Three Elk
Rur also acknowledges t::at, in the event of shortage, its water
supply may be subject to rationing first, before residents of the
Town are so rationed, and to curtailment first, before residents of
the Town are rationed and/or curtaiied, both as deemed necessary by

the Town in its sale discozvi.n to satisfy the requirements of the
Towa ard Town residents xssiding wizhin the Town's municipal
limits. By this Agreement, tha Town is making no statement,

guaranty or warranty that sufficient water will be available to
Thr~e Elk Run to satisfy the ordinary residential needs of Three
Elk Run at all times. Three Elk Run spacifically acknowledges that
water service may be interrupted on & temporary basis with no
advance warning or notice. Three Elk Run specifically waives any
and all claims it may otherwise have against the Town which may
arise from water rationing or curtailment.

7. Tap Connegtion. Taree El< Run shall install,
maintain, operate, repair and replace, at itis own cost and expense,
all facilities associated with itz tap connections to and use of
the Town’s Elk Creek Area Water System. . Three Elk Run shall
connect to the Town’s Elk Creek Area water main using materials
wiich are acceptable to the Town. Additicnal requirements for
ins-allation may be imposed on Three Fik Run at the time of
installation. By setting such specifications, the Town makes no
guaranty or warranty that installation pursuant to these minimum
specifications will Dbe adequate for  -the centinuous and
uninterrupted delivery of water to the residences. Three Elk Run
shall be solzly responsible for such connection and installaticn to
ensure that such is made according to accepted engineering and
corstruction principles and guidelines. any failure of such systemn
shzll be the sole responsibility of Three Elk Run and in the event
that a failure affects the Town water delivery system to other
users, Three Elk Run shall be liable to the Town for cost of any
repair or replacement resulting therefrom orgforudamages‘incurred.
Three Elk Run agrees to promptly upgrade any such connection or
pipeline connecting to the Town’s system to meet any additional
specifications as may be deemed necessary by the Town for the
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efficient and prompt delivery of water to the property in the
future. ‘ S

: 8. Admind ati _ te ees and Charges. The Town
shall establish all rates, fees and charges for the 'use of its
facilities. Such rates, ‘fees and charges shall be applicable to
all users of the Town’s facilities;*but-maY“provide“for‘different
rates, fees and charges for in-Town and out-of-Town users. Unless
expressly provided to the contrary herein, services to Three E1lX
Run lots shall be subject to all duly promulgated rates, policies

and rules and regulations of the Town.

011 & AN

_ 9. Bgmgdigg;ﬂpgn_ﬂgﬁgul;. Upon thr.: occurrence of any
evant of default as_specified in this Agreement, the Town shall
have the following rights and remedies which shall be cunmulative
and which may be exercised with or without notice, unless otherwise
specified ‘herein, and which may be exercised ‘separately,
concurrently or repeatedly and without any election of remedies to
be deemed made:

A. To declare by written notice any or all of the
ra-es, charges or fees be immediately due and payable in full,
subhject to the limitations of Subparagraph D.

B. To shut off or discontinue water service to any
defaulting user, that the Town shall have all rights against such
third party who may acquire the residence in the event of default

of such third party.

C. To perféct and foreclose any and all lien
rights which the Town may have under and in the manner specified by
applicable law. :

D. To enforce any provisions of this Agreement by
aporopriate legal proceeding for the specific performance of any
covenant or agreement contained herein or for tne ‘enforcement of
other appiopriate legal or equitable remedy or for the recovery of
damages caused by breach of'this'Agreement,wincluding\attoanYS'
feos 'and all other costs and expenses incurred in enforcing this
Agreement. In the event of the Town’s default under this
Agreement, Three Elk Run may assert any available legal or
equitable remedy and shall.be entitled to recover reasonable
attorneys’ fees and all other ‘costs and expenses incurred in
enforcing this Agreement. - S s

10. Inpdemnity. Three Elk Run hereby agrees to indemnify
and hold the Town harmless for ‘any and all5losses resu1ting“from
any acticns taken in thejimplementation;of’this.Agreement'and]for
injuries resulting from ~Three Elk "Rin’s ‘useé of “Town water.
Furthermore, it is the_understanding of the. parties that this
indemnification shall include actual_attofneys?’fees;fdamages;
costs and expenses incurred by the Town in the event that any party
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brings an action against the Town specifically relating to injury,
‘property damage, “or other damages caused by Three Elk Run’s
purchase, installation, use, ‘maintenance or operation of the
facilities or ‘by interruption of water service under this
Agreement. : g s

?l. Igrm._This Agreement shall remain in full force and
effect until this Agreement is otherwise terminated in accordance
with the provisions hereof. ’

12. Successors and Assigns. The covenants, obligations,
terms, conditions, -and -provisions contained herein an all
amendments of this Agreement shall inure to the benefit of and be
binding upon the heirs, personal representatives, successors and
assigns of the parties hereto and shall also be a covenant running
with the property. '

13.  -Remedies. The vremedies provided to the Town
hereunder are cumulative and are not intended to be exclusive of
any other remedy to which the Town may be lawfully entitled. None
of the remedies provided to either party under this Agreement shall
pe required to be exhausted or exercised as a prerequisite to.
resort to any ‘further relief to which it may then be ‘entitl=d.
Every obligation assumed by or imposed upon either party hersto
shall be enforceable by ‘any - .appropriate action, petition or
proceeding at law or in equity and may be initiated by the Tecwn,
separately or jointly. 1In addition to any other remady providec by
law, this Agreement chall  be specifically ‘enforceable. “This
Agreement shall be construed in accordance with the laws of the
State of Colorado. :

14. s;g;g;;ungggyixgmgggg, It is the express intention
of the parties that all charges;=assessments; fees or rates tc be
paid hereunder shall constitute a perpetual lien on and against the
property until paid. It is the further intention of the parties
that unpaid feesfhereunder‘shallybe'cthidered to be fees within
the meaning of the applicable statutes 'of the State of Colorado
authorizing the Town to certify the unpaid fees as general property
taxes to the Garfield County Treasurer. '

15. Future Oxdinances. Three Elk Run acknowledges that
the Town may adopt ordinances and resolutions from time to time
concerning regulations of the continued delivery of water to users
located outside of the Town limits. By entering - into this

Agreement, Three Elk Run 1is agreeing to be bound by such future
regulation. . ' ‘

16. Scope of Agreement. NO aaditional_rights‘as may be
established by Town ordinance or resolution for residences of the

Town are implied or created on pehalf of Three Elk Run by entry
into this Agreement.




7agreenent betwee
signed by the. parties

18. .

shall inure to the.

and assigns.

;19.
the Garfield COunty Clerk_,nd Recorde
Run, in “the “‘amount: ’
simultaneously w

IN WITNESS WHEREOF the partles hereto have duly executed
this Agreement in dupllcate originals on the day and year first

above written.

ATTEST:

gl

— 2 _/'Z‘C’:/»»zf')

benefit.of the partles, “their heirs,
Specifically, Three Elk Run may ‘assign its rights nd
obligations hereéunder ° proportionately ‘among -the owners of the
individual lots w1thin the Three Elk Run Subdiv151on._

S
ith the execution of this Agreement.

This Ag*eement is binding upon and
‘BUCLESSOr'S.

)This Agreement shall be recorded:éith
‘at -the expense “of Three Elk

oL whlch expense shell be paid

TOWN OF NFW CASTLE, COLORADO

By: . o ) e )

,Hayoru /_20 '?SW/

Clerk

THREE ELK RUN, LLC

Manager



_The foregoing instrument was acknowledged before me cn RO

this _/8% day of g udenl , 199§, by -

sSreve &ppv Mayor, and S A -;)ﬂﬂn_'s , Clerk, TOWN
OF NEW CASTLE COLORADO o R - = o

Wltness my hand and offic1al seal.

. H\W?

My commi531on expires'

Notarx Publag ' :

STATE OF COLORADO )

St

sSs

COUNTY OF GARFIELD )

*zxe foregoin' V instrumenf was acknowledged before me on .

this 30  day of ., 199%F, by “EDW. q
MCCUNE, Manager, AND DFRK LARSEN, Hanaqer, ‘THREE ELK RUN, LL

Wltness ny hand and official seal.

; My commission expires: X7 ?é

qﬁzéry Public




